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If you want to make a claim against your current 
or former employer, you must do so within a 
particular timeframe. This timeframe is called a 
‘limitation period’. 

Different types of claims have different limitation 
periods. Some common limitation periods are (as 
at the date of publication):

• unfair dismissal—21 days after the dismissal 
takes effect

• general protections (involving dismissal)—21 
days after the dismissal takes effect

• general protections (not involving dismissal)—
six years after the day on which the alleged 
contravention occurred

• unlawful termination—21 days after the 
dismissal takes effect

• breach of the National Employment Standards 
or a modern award—six years after the day on 
which the alleged contravention occurred.

The above time frames include weekends and 
public holidays. For example, if you wish to 
lodge an unfair dismissal claim and you were 
dismissed on 1 January, your claim must be 
lodged by 22 January.

Limitation periods are strictly enforced, and 
exceptional circumstances must be shown to 
extend the limitation period.

What are ‘exceptional circumstances’?

It is very difficult to make a successful application 
outside the limitation period. Generally, you have 
to demonstrate that exceptional circumstances 
prevented you from lodging the claim on time and 
that you were trying to do so anyway. Exceptional 
circumstances will usually be circumstances out of 
the ordinary course, unusual, special or uncommon.

The following reasons are generally not considered 
exceptional circumstances:

• weekends or public holidays falling within the 
limitation period

• mental suffering resulting from the incident 
that gave rise to the claim 

• not knowing that you had a claim or not 
knowing about the limitation period

• a medical condition or illness that is not serious 
enough in nature that it would prevent a claim 
being made.

Examples of circumstances that have been 
successful are:

• representative error (i.e. an applicant was 
given incorrect information by a lawyer and 
acted on that information)

• attempts to lodge a claim within the limitation 
period failed for reasons beyond the control of 
the applicant

• the applicant tried to obtain advice and 
information on how to make a claim 
immediately after the incident occurred.

However, each situation is different and the fact 
that any of these circumstances exist in your own 
case will not guarantee that your application will 
be accepted.

Procedure for lodging a claim

The Unfair Dismissal Claim form (Form 2) 

requires an applicant to explain the reason 

why an application is late. If you cannot fit your 

arguments about why your application is late in 

the relevant section, you can write them out in a 

separate document and attach that document to 

your application.

The General Protections (Dismissal) Claim form 
(Form 8) also deals with late claims.

For other types of applications, if there is no 
section within the application form, you should 
attach a separate piece of paper with the heading 

https://www.fwc.gov.au/documents/documents/forms/Form_F2.pdf
https://www.fwc.gov.au/documents/documents/forms/Form_F8.pdf
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‘Late lodgement of application’. You should state that 
you are requesting the claim to be accepted out of time 
and give the reasons why it was not submitted on time.

Criteria

For unfair dismissal claims, the following criteria will 
be considered by the Fair Work Commission (FWC) 
(the criteria in relation to a general protections claim 
are similar). It is not necessary to address each and 
every item in your application, but it is suggested that 
you discuss those that are relevant to your situation, 

for example (s 394(3)  Fair Work Act 2009 (Cth)):

• the reason for the delay in filing your application
• whether you became aware of your dismissal only 

after it had taken effect
• any action you have taken to dispute the dismissal
• any disadvantage your employer will face if your 

application is allowed to be lodged late
• the merits of your substantive application (i.e. do 

you have a strong case)
• fairness as between you and a person in a similar 

position.

Next steps

If you are unsure about which limitation period 
applies, you should contact Caxton Legal Centre for 
assistance on (07) 3214 6333.

If you think a limitation period is about to expire for a 
claim you wish to make, call the FWC for information on 
online lodgement options, to ensure you lodge it on time. 

You should also be aware that the FWC accepts 
applications over the phone. The FWC will prepare a 
written application based on what you tell them, and 
they will give it to your employer. This is an option to 
consider if you are running out of time or will not have 
access to a computer to lodge your application. The 
FWC number to call is 1300 799 675. You can call this 
number between 9 am and 5 pm, Monday to Friday.
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